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sentence was held to be an unconstitutional extension by the Legislature of commutation “as a
mere gift or a matter of clemency” because the defendant could receive a reduced sentence
simply by filing a motion. State ex rel. Smith, 500 S.W.2d at 102-03. By contrast, the Court
upheld the constitutionality of a statute that granted commutation only after a convict, “by his
own good conduct, had earned it.” Ex Parte Anderson, 192 S.W.2d at 282.

In order to receive diligent participation credit under subsection 15(h)(6), a defendant
must first “diligently participate” in one of the specified types of rehabilitative programs. TEX.
CoDE CRIM. PROC. ANN. art. 42.12 § 15(h)(6) (West Supp. 2012). Only then may the judge
award commutation. The statute does not permit or require the judge to shorten a sentence
unless the defendant first earned diligent participation credit. Therefore, a court would likely
conclude that the reduction in punishment authorized by subsection 15(h)(6) does not constitute
commutation given “as a mere gift or as a matter of clemency,” and thus is not violative of
article IV, section 11. Ex Parte Anderson, 192 S.W.2d at 282. Consequently, a court would
likely further hold that a judge’s award of diligent participation credit under subsection 15(h)(6)
does not interfere with an expressly granted executive power, and thus does not violate article II,
section 1.
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SUMMARY

A court would likely conclude that article 42.12, subsection
15(h)(6) of the Code of Criminal Procedure does not conflict with
article IV, section 11 or article II, section 1 of the Texas
Constitution.
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